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DECISION

SAVAGE, J. Before the Court is an gpped by appellants Best in the Bay, Inc. and D. Steven

Shdlcross, its Presdent, from a find decison and order entered by the Director of the Rhode Idand
Department of Environmental Management (the “DEM”) that found Best in the Bay, Inc. to be in the
unlawful possesson of undersized shellfish and suspended its deder’s license for thirty days. For the
reasons set forth in this decision, this Court affirms the decision of DEM.
Facts/Travel

Best in the Bay, Inc. is a shellfish brokerage company with its principa place of business located
at 325 Water Street in Warren, Rhode ISand. Its Presdent isD. Steven Shallcross.

On May 27, 1998, Best in the Bay, Inc. received ten bushels of shellfish fom a company in
North Carolina a atrucking termina in Seekonk, Massachusetts. Later that day, Best in the Bay, Inc.
sold and ddlivered five of these bushels to Captain’s Catch in North Providence, Rhode Idand. On
June 2, 1998, Captain's Catch informed Best in the Bay, Inc. that one of the bushels appeared to
contain undersized shellfish. An employee of Best in the Bay, Inc. retrieved the bushel and returned it to

Bedt in the Bay, Inc.’s Warren facility.



Later that day, Edward Cabral, Jr., a conservation dficer for the Divison of Enforcement of
DEM, conducted an ingpection of that facility. At the time of the ingpection, Officer Cabra found Scott
Shdlcross, manager of the fadility, a the culling machine preparing to run the bag of shdlfish retrieved
from Captain’s Catch through the machine. During the ingpection, Officer Cabrd initidly began with his
hand held gauge to measure individud shdllfish from the bag. Scott Shdlcross offered to run the shelfish
through the culling machine to determine whether there were undersized quahaugs in the bag. Through
this process, it was determined that 155 of the 400 quahaugs from the bag were undersized. Officer
Cabra seized the undersized shdlfish, but he did not transport them due to their odor.

Officer Cabra then issued a citation to Best in the Bay, Inc. for possessng undersized shellfish
in violation of R.I. Gen. Laws § 20-6-11 (1981). Based on the normd criteria of the severity of the
violation and the past higory of the violator, Officer Cabra recommended a license suspension.
Thomas Greene, Deputy Chief of the DEM Divison of Enforcement, reviewed the recommendation.
Based on DEM’s prior dedings with the violator and the seriousness of the offense, he imposed the
minimum license sugpension of thirty days He treated this violation as Best in the Bay, Inc.’s firg
offense, dthough he noted that DEM had cited Best in the Bay, Inc. (or Shdlcross) previoudy for
possession of undersized shellfish on April 23, 1994; July 18, 1994; April 8, 1992 and June 26, 1969.
Deputy Chief Greene conddered the June 2, 1998 violation to be a first offense because he could not
locate the consent agreement on an earlier case. In aletter dated December 22, 1998, DEM informed
Steven Shallcross that the shdlfish portion of Best in the Bay, Inc.’s Multi-Purpose Dedler’s License
would be suspended for thirty days.

On March 15, 2000, at the request of Best in the Bay, Inc., Mary F. McMahon, Hearing

Officer of the Adminigrative Adjudication Divison of the DEM (the “Hearing Officer”), conducted a
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hearing to review the decison of the DEM Divison of Enforcement. The Hearing Officer gpplied a
definition of the term “possesson” found in some criminad datutes and determined that there was
insufficient evidence to establish that Best in the Bay, Inc. knowingly and intentionaly had custody or
control of underdzed shdlfish. On June 7, 2000, she issued a decison and order dismissng the
violation and vacating the thirty-day license suspension {he “Decison’).!  The Hearing Officer noted
that although the parties did not dispute that 155 shellfish seized by Officer Cabrd were undersized, the
parties disagreed on whether Best in the Bay, Inc. “had been in ‘possesson’ of the undersized shdlfish.”
(Decison a 5.) In addition, the Hearing Officer acknowledged the Divison's concern that her
interpretation of the term “possesson” would “encourage shellfish deders to shied themsdves from
enforcement by not examining the products upon initid acquigtion.” (Decison a 10.) Despite these
issues and concerns, the Hearing Officer believed that she was bound by a definition of the term
“possession” that required proof of knowing and intentional custody or control of undersized shdlfish.
(Decison a 11.)

DEM then requested that the Director of DEM, Jan Reitama (the “Director”), further review the

matter. Cn July 28, 2000, the Director issued a Modification and Remand of the Recommended

! The Hearing Officer made the following conclusons of law:
“1. The Divison has proved by a preponderance of the evidence that
the One Hundred Fifty-Five (155) quahaugs seized from Respondent
were smdler than the minimum sze of shdlfish dlowed pursuant to
R.I.G.L. 820-6-11.
2. TheDivison hasfailed to prove by a preponderance of the evidence
that the Respondent had “possession” of the undersized quahaugs as the
termisdefinedin R.I.G.L. 820-1-3 (8) (6) and in the regulations.
3. The Dividon hasfailed to prove by a preponderance of the evidence
that Respondent violated R.I.G.L. §20-6-11 as dleged in the letter of
suspension dated December 22, 1998.”

(Decisonat 12.)



Decison (the “Modification and Remand Decison”). The Director disagreed with the Hearing Officer’s
view that the term “possession,” as defined in R.I. Gen. Laws § 20-1-3(a)(6) (1981), requires proof
that a party knew it had custody or control of underszed shellfish and intentiondly retained them to
prove unlawful possesson under R.I. Gen. Laws 88 20-6-11 and 20-6-24(b) (1981). The Director
remanded the matter to the Hearing Officer for new conclusons of law consstent with the Director’s
interpretation of the statute.
Findly, on September 15, 2000, the Hearing Officer issued an Amended Decision and Order

(the “Amended Decision’) by which she gpplied the Director’s interpretation of the term “possesson”
and found that Best in the Bay, Inc. had been in the unlawful possesson of undersized shellfish under the
datute. She recommended to the Director that the shellfish buyer’s portion of Best in the Bay, Inc.’s
Multi-Purpose Deder’s License, as previoudy recommended by DEM’s Divison of Enforcement, be
suspended for thirty days.  She based her decison on the following:

“2. The Divison has proved by a preponderance of the evidence

that Respondent had “possession” of the undersized quahaugs as the

termisdefinedin R.1.G.L. § 20-1-3 (a)(6) and in the regulations.

3. The Divison has proved by a preponderance of the evidence

that Respondent violated R.I.G.L. § 20-6-11 as aleged in the letter of

suspension dated December 22, 1998.

4, The Divison has proved by a preponderance of the evidence

that Respondent violated R.I.G.L. § 20-6-24(b).”
(Amended Decison at 4.)

On that same day, the Director gpproved the Amended Decison and entered it as a find

agency order of DEM. The order suspended the shdlfish buyer’s portion of Best in the Bay, Inc.’s
Muiti- Purpose Dedler’s License for thirty days, beginning on October 1, 2000. On October 5, 2000,

the gppelants filed amotion in this Court seeking astay of the proceedings until this Court could reach a



decison on its gpped of the agency decison. On October 6, 2000, the parties agreed by tipulation to
day sugpenson of the shellfish buyer's portion of Best in the Bay, Inc.’s Multi-Purpose Deder’s
License, without prgudice, pending a decision by this Court on the merits of gppelants apped.

Appdlants have filed the instant apped to attempt to reverse the Director’s Amended Decision
and to reindate the origina Decison of the Hearing Officer. They argue that (1) the Director of DEM
faled to give the Hearing Officer’ s findings of fact and conclusions of law the proper deference; (2) the
term “possession,” as used in R.I. Gen. Laws § 20-1-3(a)(6)(1981), requires a showing of knowing
and intentiona custody or control of undersized shellfish; (3) DEM failed to prove that Best in the Bay,
Inc. was in “possesson” of the undersized quahaugs; and (4) that the thirty-day license suspension
imposed by DEM was excessive.

Standard of Review

This Court possesses gppellate review jurisdiction of the Amended Decison of DEM pursuant
to R.l. Gen. Laws § 42-35-15 (1956) which providesin pertinent part:

(9) The court shal not subdtitute its judgment for that of the agency asto
the weight of the evidence on questions of fact. The court may affirm
the decison of the agency or remand the case for further proceedings,
or it may reverse or modify the decison if substantid rights of the
gopellant have been prgudiced because the adminidrative findings,
inferences, conclusons, or decisons are:

(1) Inviolation of condtitutiona or statutory provisions,

(2) In excess of the gtatutory authority of the agency;

(3) Made upon unlawful procedure;

(4) Affected by other error or law;

(5) Clearly erroneousin view of the reliable, probative, and
substantial evidence on the whole record; or

(6) Arbitrary or capricious or characterized by abuse of
discretion or clearly unwarranted exercise of discretion.



When reviewing a decison of an agency, ajudtice of the Superior Court may not subdtitute his or her
judgment for that of the agency on issues of fact or as to the credibility of testifying witnesses.

Mercantum Farm Corp. v. Dutra, 572 A.2d 286, 288 (R.I. 1990) (citing Leviton Mfg. Co. v.

Lillibridge, 120 R.I.. 283, 291, 387 A.2d 1034, 1038 (1978)); Center for Behaviorad Hedth, Rhode

Idand, Inc. v. Barros, 710 A.2d 680, 684 (R.I. 1998). This Court must uphold an agency decison

where subgtantia evidence exists on the record to support it findings. Baker v. Department of

Employment and Training Board of Review, 637 A.2d 360, 366 (R.l. 1994) (citing DePetrillo v.

Depatment of Employment Security, 623 A.2d 31, 34 (R.l. 1993); Whitdaw v. Board of Review,

Department of Employment Security, 95 R.1. 154, 156, 185 A.2d 104, 105 (1962)).

“Subgtantid evidence’ is that which a reasonable mind might accept to support a concluson.

Newport Shipyard v. Rhode Idand Commission for Human Rights, 484 A.2d 893, 897 (R.l. 1984)

(cting Caswell v. George Sherman Sand & Gravel Co., 120 R.I. 1981, 424 A.2d 646, 647 (1981)).

This is true even in cases where the Court, after reviewing the certified record and evidence, might be

inclined to view the evidence differently than the agency. Berberian v. Dept. of Employment Security,

414 A.2d 480, 482 (R.I. 1980). This Court will “reverse factua conclusions of administrative agencies

only when they are totaly devoid of competent evidentiary support in the record.” Milardo v. Coastal

Resources Management Coundil, 434 A.2d 266, 272 (R.l. 1981). Thus the Superior Court is required

to uphold the agency’s findings of fact and conclusons of law if they are supported by competent

evidence. Rhode Idand Public Telecommunications Authority, et d. v. Rhode Idand Labor Reations

Board, et ., 650 A.2d 479, 485 (R.l. 1994).

Decisons of law, however, are not binding on the Court and may be reviewed regarding their

goplicability to the facts. Chenot v. Bordeleau, 561 A.2d 891, 893 (R.I. 1989); Carmody v. Rhode
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Idand Conflict of Interest Commission, 509 A.2d 452, 458 (R.I. 1986). The meaning of a Satute, asis

a issue in this gpped, is a pure question of law that is fredy reviewable by this Court. Howard Union

of Teachersv. State of Rhode Idand, 478 A.2d 563, 565 (R.1. 1984).

Review of DEM's Decision to M odify the Decision of the Hearing Officer
and Remand It for New Conclusions of L aw

On gpped, the gppellants chalenge not only the find Amended Decision by the Hearing Officer,
as afirmed by the Director, but dso chalenge the initid decison of the Director that modified the
Hearing Officer's origind Decison and remanded it to her for new conclusions of law. Appdlants
argue, as to the Director’s initid decison, that the Director failed to accord the Hearing Officer the
proper deference when he issued his Modification and Remand Decison. Before adressng the
propriety of the Amended Decison, therefore, this Court must examine the standard of review
governing the Director’s review of the Hearing Officer’s findings of fact and conclusions of law and
determine if the Director exceeded his satutory powers when he initidly modified the Hearing Officer's
Decision and remanded it to her for new conclusions of law.

The standard of review applicable to appedls from a decison of a Hearing Officer to the
Director of DEM is outlined by statute as follows:

“[t]he director may in his or her discretion adopt, modify, or rgect such
findings of fact and/or conclusions of law provided, however, that any
such modification or reection of the proposed findings of fact or
conclusons of law shdl be in writing and shdl date the rationde
therefor.”

R.I. Gen. Laws § 42-17.7-6 (1956). The Rhode Idand Supreme Court spoke directly about this

provisonin Environmental Scientific Corp. v. Durfee, 621 A.2d 200 (R.I. 1993), when it wrote:

“[tlhe adminidrative dructure in 8 42-17.7-6 both reeffirms the
director's role as the ultimaie adminidrative decison meker and
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detaches the hearing officer's factua findings from an agency’s
capricious reversa or modification. Section 42-17.7-6 aso requires
the DEM to ground its rglection of the hearing officer’ s findings upon an
adeguate raionde. To withgand our scrutiny the DEM'’s rationde
should be supported by competent lega evidence.”

Id. at 208. In thet case, the Supreme Court closaly examined the two-tiered adminigrative review
process utilized by many agencies, including DEM, and acknowledged that the Hearing Officer and
Director of DEM each play sgnificant, though digtinct roles, in the review process. The Supreme Court
Stated:

“the Legidature has created a funnd-like system. . . . Sitting asif & the
mouth of the funnel, a hearing officer hears tesimonia and documentary
evidence from dl paties. . . . Jugt as the funne narrows, the hearing
officer anayzes the evidence, opinions, and concerns of which he or she
has been made aware and issues a decison. At the discharge end of
the funnd, the DEM director reviews the hearing officer’s findings and
issues a final decison. Because the director gts at the narrowest point
of the funndl, he or sheisnot privileged persondly to hear or witnessthe
broad spectrum of information that entered the widest end of the funnd.
Therefore, the further away from the mouth of the funnd that an
adminigrative officid is when he or she evaduaes the adjudicative
process, the more deference should be owed to the fact finder.”

Id. at 207-08. In Environmentd Scientific, the Court overturned the decision of the Director of DEM

because it was based in large part on adiffering view of testimony heard by the hearing officer. 1d. at
209. The Supreme Court’s review of the record reveded that “DEM ha[d] cavaierly shunted asde the
hearing officer’ s conclusions without regard for hisfactfinding.” Id. In the instant case, however,
after review of the initid Decison of the Hearing Officer and the record, it is clear that the Director of
DEM did not quarrd with any of the findings of fact made by the Hearing Officer. He disagreed only
with her interpretation of the applicable statutory law. The Director modified the Decison based on

what he viewed to be the Hearing Officer’ s erroneous interpretation of the term “possesson” asused in



the governing statute.  The Director thus fulfilled the statutory requirements of R.I. Gen. Laws 8§
42-17.7-6 (1956) by issuing a written decison that set forth his rationde for rgecting the Hearing
Officer’ sinterpretation of the gpplicable law. In so doing, he did not tread upon the fact-finding function

of the Hearing Officer or cavdierly set asde her conclusions as was the case in Environmental Sciertific.

The primary issue before this Court on apped, therefore, is whether the Director erred as a matter of
law in hisinterpretation of the applicable Satute.

Review of the Amended Decision for Error of Law

The Amended Decision issued by the Hearing Officer and gpproved by the Director of DEM
found Best in the Bay, Inc. to be in the unlawful possesson of undersized shelfish in violation of R.I.
Gen. Laws 88 20-6-11 and 20-6-24(b) (1981). The Director determined that, under those statutory
provisions, possession could be proven smply by evidence that (1) a person had dominion and control
over undersized shellfish and (2) had not made a decision, at the earliest practical opportunity, to return
them to the vicnity from which they had come. The Director rgected the Hearing Officer's
determination, in her initial Decison, that the statute required DEM to prove that the person knowingly
and intentionaly possessed undersized shdlfish. In her initid Decison, the Hearing Officer relied on the
datutory definition of the term “possession” as referring to custody or control of undersized shdlfish that

commences a the time a which a decisgon is made not to return the resource to the immediate vicinity

from which it was taken. (Decison a 9.) The Hearing Officer interpreted the word “decision,” as used
in that satutory definition, as the intentiond act of deciding to retain undersized shdlfish notwithstanding
knowledge that they are undersized. On apped, the gppellants argue that the Hearing Officer’s origind
interpretation of the statute was correct and that this Court should find the Director’s contrary

interpretation of the statute to bein error.



The statute that makes unlawful the possession of underszed shdllfish sates as follows:

“[n]o person shdl take and/or possess any quahaugs less than one inch
(1) shel thickness (hinge width), soft shell dams or mussds of a
diameter less than one and one haf inches (1 ¥2’) taking the maximum
shell diameter, or any oysters measuring less than three inches (37)
meeasured pardle to the long axis of the oyster, unless grester minimum
szes are established by the marine fisheries council.”

R.I. Gen. Laws § 20-6-11 (1981). That statute aso provides for the imposition of certain penalties for
theillega possesson of undersized shdlfish:

“[any person who takes and/or possesses shdlfish of less than the

minimum sSize, upon conviction, shal be fined not less than ten dollars

($10.00) nor more than fifty dollars ($50.00) for each and every fifteen

(15) shdlfish taken. Additiondly, any person who takes and/or

posseses shdllfish of less than the minimum sze commingled and/or

otherwise stored or contained with shellfish of not less than the minimum

sze, where the percentage of the less than minimum size shellfish is not

less than ten percent (10%) of the tota piece count of the commingled

and/or otherwise stored or contained package, shipment, or container

ghdl be subject to saizure and/or forfeiture of the entire commingled

and/or otherwise stored or contained package, shipment, or container,

in accordance with the provisons of 88 20-1-8(e) and (f) and

20-1-8.1”
1d. Another provison of the statute alows the Director to “suspend, revoke or deny the license of a
shdllfish buyer or fisher of shdlfish” who is found to be in unlawful possesson of underszed shdlfish
pursuant to R.I. Gen. Laws 8 20-6-11 (1981), subject to a right of gpped to this Court under the
Adminigrative Procedures Act. 1d. § 20-6-24(d), (e) (1981).

In determining the meaning of the term “possession,” as it is used in the Satute, this Court firgt

must examine the plain language of the statute. It is awell established precept of statutory congtruction
that “when the language of a Satute is clear and unambiguous, this Court must interpret the satute

literdlly and mugt give the words of the daute their plain and ordinary meanings” Union Village
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Devel opment Associates v. Town of North Smithfiedd Zoning Board of Review, 738 A.2d 1084, 1086

(R.1.1999) (quoting Providence & Worcester Railroad Co. v. Pine, 729 A.2d 202, 208 (R.1.1999)). If

a datute is unambiguous and its words can be planly interpreted, then the “*work of judicid

interpretationisa anend.”” Kdly v. Marcantonio, 678 A.2d 873, 877 (R.1.1996) (quoting DeAngdis

v. Rhode Iand Ethics Commission, 656 A.2d 967, 969 (R.1.1995)).

The definitiond section of the statute at issue provides, in pertinent part, as follows:

“(@When used in [Title 20], the word [possesson] shdl have the

following meaning, unless the context indicates another meaning: . . .

(6) the exercise of dominion or control over the resource commencing

at the time at which a decision is made not to return the resource to the

immediate vicinity from which it was teken. The decison must be made

at the firg practica opportunity.”
1d. 8 20-1-3(8)(6)(1981). The term “possession,” as expresdy defined in the statute, does not require
that a person have custody or control of underszed shellfish with the knowledge that they are
undersized and the intent to retain custody of them notwithstanding their smdl sze. Indeed, the words
“knowingly” and “intentiondly,” as used in that context, are noticegbly absent from the statute. Instead,
possession may be shown by proof of mere dominion and control over undersized shdlfish beginning at
the firgt practical opportunity that a decison is made not to return the shdlfish to the immediate vicinity
from which they were taken. 1d. That decison can include the intentiond act of deciding to retain
undersized shdlfish notwithstanding knowledge that they are undersized. Contrary to the Decison of
the Hearing Officer, however, there is nothing in the definitiond language of the statute to suggest that a
“decisgon” is redricted to such a knowing and intentiond act. By mandating that the decison must be

made “a the firg practical opportunity,” the legidature suggests thet the “decison” adso may include the

act of deciding to retain shdlfish that later prove to be undersized where the party had no actua
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knowledge or intent to retain undersized shdlfish at the time it made the retention decision but made that
decison without determining their Sze “at the firgt practical opportunity.”

Implicitly, therefore, a person who takes custody or control of shellfish is under an immediate
obligation, at the first practical opportunity, to determine whether the shellfish are underszed and to
return any underszed shellfish to the place from which they came. A person who chooses to take
custody or control of shellfish without making that determination acts at his or her peril. Such a person
can later be deemed to be in the unlawful possesson of undersized shellfish so as to trigger a license
suspension under R.I. Gen. Laws 8§ 20-6-24(d) (1981) smply by retaining custody or control of the
undersized shdlfish regardless of whether the person can be shown to have had actua knowledge of the
undersized shdllfish and an intent to retain them. Based on the plain language of the datute, therefore,
there is no requirement that a person knowingly and intentiondly have custody or control of undersized
shdllfish to be in unlawful possesson of the shdlfish under § 20-1-3(a)(6)(1981) and subject to an

adminigtrative penalty under 8§ 20-6-24(d) (1981).2

2 |t istrue that the definition of the term “possesson” as set forth in the definitiond section of the statute
may not apply if the context of a statutory provison that uses the term possession suggests that another
meaning is appropriste. See R.I. Gen. Laws 8§ 20-1-3(a)(6)(1981) (the term “possession” shall have
the following meaning “unless the context indicates another meaning”). Appelants do not argue,
however, that there is anything in the context of the statutory provison making possession of undersized
shellfish unlawful that would change the statutory definition of the term “possesson.” Indeed, there is
nothing in the language of § 20-6-11 - - the statutory provision making possesson of undersized
shdlfish unlanful - - that indicates that the term “possession,” as used in that provision, should have any
meaning other than that given the term by the legidaure in the definitiona section of the Satute.

While § 20-6-11 crimindizes the possesson of underszed shelfish by dlowing for the
imposition of certain fines “upon conviction,” such a pendty does not necessarily depend on proof of
custody or control of underszed shdlfish with knowledge of ther being underszed and the intent
nonetheess to retain them. Being in the knowing and intentiona custody and control of shdllfish that are
underszed as a matter of fact arguably can be crimind even absent proof that the person in custody and
control of those shellfish has no actua knowledge that they are undersized and no demonstrable intent to
retain custody or control of them notwithstanding their undersized nature. See State v. Foster, 22 R.I.
163, 168, 46 A. 833, 835 (1900) (defendant could be convicted of sdlling goods without a license
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Moreover, even if the term “possession” as used in the statute could be deemed to be
ambiguous, it is a well-settled precept of statutory construction that deference should be accorded an
adminigrative agency when it interprets a statute whose administration and enforcement have been

entrusted to the agency. See Parkway Towers Assocs. v. Godfrey, 688 A.2d 1289, 1294 (R.l. 1997)

(“[the agency’ g adminidrative interpretation is entitled to greet deference, especidly when, as here, it is

consgent with the overdl purpose of the legidation”); Pawtucket Power Assocs. Ltd. P ship v. City of

Pawtucket, 622 A.2d 452, 456 (R.l. 1993) (“deference will be accorded to an administrative agency
when it interprets a statute whose administration and enforcement have been entrusted to the agency . . .
even when the agency’s interpretation is not the only permissible interpretation that could be applied”).
Great weight is given to an adminigrative agency’s congtruction of a regulatory satute where the
provisions of the statute are unclear or subject to more than one reasonable interpretation. Defenders of

Animds Inc. v. Department of Envtl. Mgnt., 553 A.2d 541, 543 (R.l. 1989).

In the case a bar, the Director adopted an interpretation of the term “possession” in an
adminigrative license suspenson proceeding that “places an affirmative duty on the possessor to

determine whether the resource in hisher possession is legad a the first practical opportunity.”

basad on evidence that he knowingly and intentionally sold goods and that he did so without having a
license, the State was not required to prove that he intended to sell the goods without alicense); Sate v.
Smith, 10 R.l. 258, 260-61 (1872) (defendant could be convicted of possession with the intent to sl
adulterated milk athough he had no knowledge of the adulteration because the intent of the legidatureis
that the sdller of milk should take upon himsdf therisk of knowing that the article he offersfor sdeis not
adulterated).

In this case, DEM does not seek to convict and punish Best in the Bay, Inc. criminaly under 8
20-6-11, but to impose an adminigtrative pendty of a license sugpenson under § 20-6-24(d), (e),
subject to review under the Adminigtrative Procedures Act, 8 42-35-1, et seq. There is no reason to
impose a dricter sandard of possession in that context than that set forth in the definitiona section of the
daute. To do so would undermine the very enforcement powers necessary for DEM to fulfill its
gtatutory duty of protecting our natural resources.
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(Modification and Remand Decison a 4.) He noted that a contrary interpretation, such as that made
by the Hearing Officer, could create “a strong incentive for deders not to examine their products in
order to avoid liability.” 1d. Moreover, as the Director observed, interpreting possession in a manner
that creates “such a ‘willful ignorance loophole would serioudy undermine the public confidence in this
important natura resource and would dso conflict with the stated purpose of Title 20 to manage and
preserve the precious natura resources of this State.” 1d.

As noted by the Director, the gtatute itself requires that the provisons of Title 20 “shdl be
interpreted and congtrued liberdly in ad of its declared purpose” R.I. Gen. Laws § 20-1-21 (1981),

repealed and reenacted as R.I. Gen. Laws § 20-1-22 (1998). The Director’ sinterpretation of the term

“possession,” therefore, is condstent with the overal purpose of the legidation to protect the naturd
resources of the State. Indeed, it is the only effective way to enforce adminigtratively the prohibition on
possessing underszed shdlfish. As the Director’s interpretation of the statute is imminently reasonable,
it should be accorded due deference. Accordingly, this Court concurs with the Director’ s interpretation
of the term “possession,” as reflected in the Amended Decision, and rgects the contrary interpretation

of that term reflected in the initid Decison of the Hearing Officer.

TheTerm “Possession” as Applied to the Facts of the I nstant Case

The only remaining question, therefore, is whether there is sufficient record evidence to support
DEM’s determination that Bet in the Bay, Inc. wasin the unlawful possession of undersized shelfish on
the date in question. In addressing this argument, the Director of DEM undertook a two-prong analyss
regarding whether Best in the Bay, Inc. exercised dominion and control over the undersized quahaugs

and whether it made the decison not to return the undersized quahaugs to the vicinity from which they
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were taken. The Director found that Best in the Bay, Inc. exercised dominion and control over the
admittedly undersized quahuags when it accepted ddivery of them from the shipping company,
delivered them for sale to a paying customer, and then received them back. Physical possession of the
undersized shellfish as well as the “right to dictate the destiny of a bundle of goods are two clear
examples of ‘dominion and control.”” (Modification and Remand Decison a 2.) The Director further
determined that Best in the Bay, Inc. voluntarily waived its firgt practica opportunity to determine
whether the quahaugs were undersized when it decided to ship the quahaugs a issue directly to
Captain's Catch without first measuring them to determine whether they were in compliance with the
law. The DEM dsated that “Best [in the Bay, Inc.] has an obligation to determine whether the shdlfish
and other resources that it sells are legal. Best [in the Bay, Inc.] can not [sic] shift that obligetion to its
cusomers.” (Modification and Remand Decison at 3.)

These findings of fact and conclusions of law are supported by the record. Appellants do not
contest that they had dominion and control over undersized shellfish. They argue that their first practical
opportunity to make a decison regarding the shellfish did not arise until the bag of shellfish was returned
to its Warren facility on June 2, 1998 and that Officer Cabrd took possession of the quahaugs before
any decison regarding return or retention could be made. Yet, the facts as found by DEM do not
support Best in the Bay, Inc.’s contention that its “first practica opportunity” to make a decison
regarding the shellfish was disrupted by Officer Cabra’s ingpection. Best in the Bay, Inc.’s “firg
practica opportunity” to make that decison arose when it purchased the ten bushels of shdlfish from the
North Carolina company. When Best in the Bay, Inc. resold five of these bushels to Captain’s Catch

without first checking whether any of the bushels contained undersized shellfish, it operated its own pexil.
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As such, the Amended Decision is supported by the substantial evidence of record. The facts,
as found by the Hearing Officer in her initid Decison and accepted by the Director in the Amended
Decison were not clearly erroneous.

Review of DEM’'s Order of a Thirty-day L icense Suspension

In the dterndive, the appdlants argue that even if Best in the Bay, Inc. was in the unlawful
possession of undersized shellfish, the thirty-day license suspension imposed by DEM was excessive.
The appdlants contend that the Director should have reduced or negated the pendty under his power to
exercise “individudiz[ed] discretion,” which

“refers to the discretionary decisonmaker’s authority to adjust
goplicable rules a the margin in order to improve a program’s ability to
do individud judtice. That is, even where the generd rule mandates a
result, the implementing decisonmaker has some power to modify that
result in a specific application if doing so will better carry out the generd
spirit of the program. . .. This sort of discretion adds flexibility to the
adminidrative scheme.”

CharlesH. Koch, Jr., Adminidrative Law and Practice, § 10.6[2](f) at 48 (West Publishing Co. 1997).

As noted previoudy, the Director of DEM has the power to suspend the license of a shellfish
buyer or fisher of shdlfishthat is found to be in the unlawful possesson of undersized shellfish pursuant
to RI. Gen. Laws 88 20-6-11 and 20-6-24 (1981). In addition, Rules 8.01 and 8.02 of the
Depatment’s Rules and Regulations Governing Taking, Possesson, Holding, Bartering and Trading of
Shdlfish provide asfollows:

“8.01 In addition to other pendties provided by law or other rule or
regulation, any licensed shdlfisherman or licensed shellfish buyer who

violates the provison of G.L. Section 20-6-24, or these rules or an
order issued by the Director shal be subject to suspension, revocation
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or denid of his license in accordance with R.I.G.L. Sections 20-2-13

and 42-17.1-2(s).

8.02 The pendties for the initid and subsequent violations are as

follows

a) firg violation, up to sx (6) month suspenson of license

b) second violation, revocation of license.”
Thus in cases involving firg violaions, it is within the agency’ s discretion to impose a license sugpension
that may extend up to a Six-month period.

The record evidences that in imposing a thirty-day license sugpension, which is substantidly less
than the sx-month license suspenson permitted under DEM regulations, the agency did use its
discretion in arriving at afair result. During the March 15, 2000 hearing, Officer Cabrd testified that the
criteria used by the field officers in determining the appropriateness of a license suspension indude the
severity of the vidlation and past history of the violator to determine whether there was a continuing
violation. (Tr. at 23.) This testimony was supported by Deputy Chief Greene, who stated that he
consders the quantity of the undersized shdlfish in possession of the licensee, the prior contacts DEM
has had with the licensee, and whether the business has had a prior suspension or revocation when
deciding the appropriate pendty to impose. (Tr. a 45.) In addition, Deputy Chief Greene stated that he
treats a thirty-day license sugpenson as the minimum pendty so that “[i]f I'm going to suspend for less
than that, | just don't suspend.” (Tr. at 49.)

The record demonstrates that DEM dd not arbitrarily and capricioudy impose the minimum
thirty-day license suspension of Best in the Bay, Inc.’s Multi-Purpose Dedler’'s License. Rather, the
agency consdered a number of factors including the licensee's prior history with DEM and the

seriousness of the violation. 1t should be noted that DEM considered the violation to be severe given

that 39% of the bag ingpected by Officer Cabral contained undersized shellfish. These factors ultimatdy
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informed the “individudized discretion” exercised by the Hearing Officer and the Director in reviewing
the suspension order. This Court cannot say, therefore, that the Director faled to exercise
“individudized discretion” or that his decison to impose DEM’ s recommended adminigrative pendty of
a thirty-day license sugpension condtituted an abuse of discretion in light of the maximum penalty that
could have been imposed, the past history of the licensee and the nature of the violation

Conclusion

After areview of the entire record, this Court finds that the Amended Decison issued by the
Hearing Officer, as gpproved by the Director of DEM, is supported by the reliable, probative and
substantia evidence of record, is not affected by error of law, and did not congtitute an abuse of
discretion. It likewise does not prgudice substantid rights of the appellants.  Accordingly, the
Amended Decison of DEM is affirmed.

The day of the thirty-day license suspenson issued previoudy by this Court is dissolved.
Pursuant to the find agency order issued by the Director of DEM in the Amended Decision, as affirmed
by this Court, appellant Best in the Bay, Inc.’s Multi-Purpose Dedler’ s License shall be suspended for a
period of thirty days from the date of entry of the final order and judgment of this Court.

Counsd shdl confer and submit to the Court forthwith for entry an agreed upon form of order

and judgment that is reflective of this decison.
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